TERMINATION AND REDUNDANCY TEST CASE

MAJOR PARTIES POSITIONS AT THE CONCLUSION OF CONCILIATION ON 9/12/02
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	Redundancy Disputes

3.2.4 Clauses 3.2.5 and 3.2.6 impose additional obligations on an employer where an employer contemplates termination of employment due to redundancy and a dispute arises (“redundancy disputes”).

3.2.5   Where a redundancy dispute arises and, if they have not already done so, an employer must provide affected employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant information including:

(a) The reasons for any proposed redundancy;

(b) The number and categories of workers likely to be affected; and

(c) The period over which any proposed redundancies are intended to be carried out.
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	Redundancy Disputes
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3.2.5   Where a redundancy dispute arises and, if they have not already done so, an employer must provide affected employees and the relevant union or unions (if requested by any affected employee) in good time, with relevant information including:

(a) The reasons for any proposed redundancy;

(b) The number and categories of workers likely to be affected; and

(c) The period over which any proposed redundancies are intended to be carried out.



	3.2.6 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the adverse affects of any proposed redundancies on the employees concerned.


	3.2.6 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the adverse affects of any proposed redundancies on the employees concerned.


	3.2.6 Where a redundancy dispute arises and discussions occur in accordance with this clause the employer will, as early as possible, consult on measures taken to avert or to minimise any proposed redundancies and measures to mitigate the adverse affects of any proposed redundancies on the employees concerned.



	4.3
TERMINATION OF EMPLOYMENT
	4.3
TERMINATION OF EMPLOYMENT
	4.3
TERMINATION OF EMPLOYMENT

	Summary

This clause describes certain rights and obligations of both employer and employees in circumstances where employment is terminated.
	Summary
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	Summary

This clause describes certain rights and obligations of both employer and employees in circumstances where employment is terminated.

	4.3.1 
Notice of termination by employer

4.3.1(a)
In order to terminate the employment of 

an employee the employer must give to 

the employee the following notice:

Period of Service

Period of Notice

1 year or less

1 week

1 year and up to the completion of 3 years

2 weeks

3 years and up to the completion of 5 years

3 weeks

5 years and over

4 weeks


	4.3.1
Notice of termination by employer

4.3.1(a)
In order to terminate the employment of 
an employee the employer must give to 
the employee the following notice:

Period of Service

Period of Notice

1 year or less

1 week

1 year and up to the completion of 3 years

2 weeks

3 years and up to the completion of 5 years

3 weeks

5 years and over

4 weeks


	4.3.1
Notice of termination by employer

4.3.1(a)
In order to terminate the employment of 
an employee the employer must give to 
the employee the following notice:

Period of Service

Period of Notice

1 year or less

1 week
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2 weeks
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	4.3.1(b)
In addition to the notice in 4.3.1(a) employees over 45 years of age at the time of the giving of the notice with not less than two years service, are entitled to an additional week’s notice.


	4.3.1(b)
In addition to the notice in 4.3.1(a) employees over 45 years of age at the time of the giving of the notice with not less than two years service, are entitled to an additional week’s notice.
	4.3.1(b)
In addition to the notice in 4.3.1(a) employees over 45 years of age at the time of the giving of the notice with not less than two years service, are entitled to an additional week’s notice.

	4.3.1(c)
Payment in lieu of the notice prescribed in 4.3.1(a) and (b) must be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.
	4.3.1(c)
Payment in lieu of the notice prescribed in 4.3.1(a) and (b) must be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.
	4.3.1(c)
Payment in lieu of the notice prescribed in 4.3.1(a) and (b) must be made if the appropriate notice period is not given.  Provided that employment may be terminated by part of the period of notice specified and part payment in lieu thereof.

	4.3.1(d)
The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the required period of notice, the employer would have become liable to pay to the employee because of the employment continuing during that period. That total must be calculated on the basis of:

· the employee’s ordinary hours of work (even if not standard hours); and

· the amounts ordinarily payable to the employee in respect of those hours, including (for example) allowances, loading and penalties; and

· any other amounts payable under the employee’s contract of employment.
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	4.3.1(d)
The required amount of payment in lieu of notice must equal or exceed the total of all amounts that, if the employee’s employment had continued until the end of the required period of notice, the employer would have become liable to pay to the employee because of the employment continuing during that period. That total must be calculated on the basis of:
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	4.3.1(e)
The period of notice in this clause does not apply:

(i) in the case of dismissal for serious misconduct;

(ii) to apprentices;

(iii) to employees engaged for a specific period of time or for a specific task or tasks;

(iv) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified period or is, for any other reason, limited to the duration of the agreement; or

(v) to short term casual employees.


	4.3.1(e)
The period of notice in this clause does not apply:

(i) in the case of dismissal for serious misconduct;

(ii) to apprentices;

(iii) to employees engaged for a specific period of time or for a specific task or tasks;

(iv) to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified period or is, for any other reason, limited to the duration of the agreement; or


(v)
to casual employees.
	4.3.1(e)
The period of notice in this clause does not apply:

(i) in the case of dismissal for serious misconduct;

(ii) to apprentices;

(iii)  to employees engaged for a specific period of time or for a specific task or tasks;

(iv)  to trainees whose employment under a traineeship agreement or an approved traineeship is for a specified period or is, for any other reason, limited to the duration of the agreement; or


(v)      to casual employees.


	4.3.1(f)
For the purposes of this clause, service shall be calculated in the manner prescribed by 7.1.5 – How to Calculate Leave.
	4.3.1(f)
For the purposes of this clause, service shall be calculated in the manner prescribed by 7.1.5 – How to Calculate Leave.
	4.3.1(f)
For the purposes of this clause, service shall be calculated in the manner prescribed by 7.1.5 – How to Calculate Leave.

	4.3.2

Notice of termination by employee


The notice of termination required to be given by an employee shall be the same as that required of an employer, except that there is no additional notice based on the age of the employee concerned.  If an employee fails to give the notice set out in 4.3.1(a) then the employer has the right to withhold monies due to the employee to a maximum amount equal to the amount the employee would have received  under 4.3.1(d).


	4.3.2 Notice of termination by employee

The notice of termination required to be given by an employee shall be the same as that required of an employer, except that there is no additional notice based on the age of the employee concerned.  If an employee fails to give the notice set out in 4.3.1(a) then the employer has the right to withhold monies due to the employee to a maximum amount equal to the amount the employee would have received  under 4.3.1(d).
	4.3.2 Notice of termination by employee

The notice of termination required to be given by an employee shall be the same as that required of an employer, except that there is no additional notice based on the age of the employee concerned.  If an employee fails to give the notice set out in 4.3.1(a) then the employer has the right to withhold monies due to the employee to a maximum amount equal to the amount the employee would have received  under 4.3.1(d).


	4.3.3

Summary dismissal

The employer has the right to dismiss any employee without notice for serious misconduct and in such cases any entitlements under this award are to be paid up to the time of dismissal only.
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Summary dismissal

The employer has the right to dismiss any employee without notice for serious misconduct and in such cases any entitlements under this award are to be paid up to the time of dismissal only.
	4.3.3
Summary dismissal

The employer has the right to dismiss any employee without notice for serious misconduct and in such cases any entitlements under this award are to be paid up to the time of dismissal only.



	4.3.4 Job search entitlement

Where an employer has given notice to an employee, an employee shall be allowed up to one day’s time off without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient to the employee after consultation with the employer.
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Where an employer has given notice to an employee, the employee shall be allowed up to one day’s time off without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient to the employee after consultation with the employer.
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Where an employer has given notice to an employee, the employee shall be allowed up to one day’s time off without loss of pay for the purpose of seeking other employment.  The time off shall be taken at times that are convenient to the employee after consultation with the employer.



	4.3.5 
Transmission of business

Where a business is transmitted from one employer to another, as set out in clause 4.4 of this award, the period of continuous service that the employee had with the transmittor or any prior transmittor is deemed to be service with the transmittee and taken into account when calculating notice of termination. However, an employee shall not be entitled to notice of termination or payment in lieu of notice for any period of continuous service in respect of which notice has already been given or paid for.
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	Opposed by ACTU
	4.3.6
Intention to cover the field

The provisions of clause 4.3 apply to the exclusion of any provisions, providing for notice of termination and/or payment in lieu thereof in any matter relating to the employment or termination of employment of persons covered by this award, of any law of a State, or of any industrial award, order, determination or agreement made under any such law.
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The provisions of clause 4.3 apply to the exclusion of any provisions, providing for notice of termination and/or payment in lieu thereof in any matter relating to the employment or termination of employment of persons covered by this award, of any law of a State, or of any industrial award, order, determination or agreement made under any such law.
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	Summary

This clause describes certain rights and obligations of employers and employees in circumstances where an employer no longer requires a job to be done by anyone.
	Summary

This clause describes certain rights and obligations of employers and employees in circumstances where an employer no longer requires a job to be done by anyone.


	Summary

This clause describes certain rights and obligations of employers and employees in circumstances where an employer no longer requires a job to be done by anyone.



	4.4.1 Definitions

Redundancy occurs where an employer has made a definite decision that the employer no longer wishes the job the employee has been doing done by anyone and that decision leads to the termination of employment of  the employee, except where this is due to the ordinary and customary turnover of labour.

Business includes trade, process, business or occupation and includes part of any such business. 

Transmission includes transfer, conveyance, assignment or succession whether by agreement or by operation of law and "transmitted" has a corresponding meaning.
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	An insolvent employer means:

· in the case of an incorporated employer – when a Provisional Liquidator, Liquidator or Administrator has been appointed under the Corporations Act 2001 and such appointment is still current or when a Controller, including a Receiver and Manager, Receiver and Managing Controller, has been appointed under the Corporations Act 2001, such appointment is still current, and the employer has ceased to carry on business because of its insolvency; and

· in the case of an unincorporated employer – when the employer has become bankrupt within the meaning of the Bankruptcy Act 1966 or has entered into a Deed of Arrangement, Deed of Assignment or composition with his or her creditors for the purposes of Part X of that Act or has made a debt agreement with his or her creditors under Part IX of that Act and where such bankruptcy has not been discharged or where such Deeds or composition have not been finalised or terminated.


	An insolvent employer means:

· in the case of an incorporated employer – when a Provisional Liquidator, Liquidator or Administrator has been appointed under the Corporations Act 2001 and such appointment is still current or when a Controller, including a Receiver and Manager, Receiver and Managing Controller, has been appointed under the Corporations Act 2001, such appointment is still current, and the employer has ceased to carry on business because of its insolvency; and
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	An insolvent employer means:

· in the case of an incorporated employer – when a Provisional Liquidator, Liquidator or Administrator has been appointed under the Corporations Act 2001 and such appointment is still current or when a Controller, including a Receiver and Manager, Receiver and Managing Controller, has been appointed under the Corporations Act 2001, such appointment is still current, and the employer has ceased to carry on business because of its insolvency; and

· in the case of an unincorporated employer – when the employer has become bankrupt within the meaning of the Bankruptcy Act 1966 or has entered into a Deed of Arrangement, Deed of Assignment or composition with his or her creditors for the purposes of Part X of that Act or has made a debt agreement with his or her creditors under Part IX of that Act and where such bankruptcy has not been discharged or where such Deeds or composition have not been finalised or terminated.

	An insolvency practitioner means a person appointed to manage the affairs of an employer who has become insolvent. This includes a:

· Controller, including Receiver and Manager, Receiver and Managing Controller;

· Liquidator;

· Administrator; and

· Bankruptcy Trustee.

Employee Entitlements Safety Net Arrangements means a Government scheme that provides a safety net arrangement for defined entitlements for eligible employees whose employment has been terminated due to their employer’s insolvency and which assists where there are no other sources of funds to meet their outstanding entitlements.

Relevant authority means the Government Department or agency with responsibility for administering the relevant Employee Entitlements Safety Net Arrangements.
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· Controller, including Receiver and Manager, Receiver and Managing Controller;

· Liquidator;

· Administrator; and

· Bankruptcy Trustee.

Employee Entitlements Safety Net Arrangements means a Government scheme that provides a safety net arrangement for defined entitlements for eligible employees whose employment has been terminated due to their employer’s insolvency and which assists where there are no other sources of funds to meet their outstanding entitlements.

Relevant authority means the Government Department or agency with responsibility for administering the relevant Employee Entitlements Safety Net Arrangements.


	An insolvency practitioner means a person appointed to manage the affairs of an employer who has become insolvent. This includes a:

· Controller, including Receiver and Manager, Receiver and Managing Controller;

· Liquidator;

· Administrator; and
· Bankruptcy Trustee.

Employee Entitlements Safety Net Arrangements means a Government scheme that provides a safety net arrangement for defined entitlements for eligible employees whose employment has been terminated due to their employer’s insolvency and which assists where there are no other sources of funds to meet their outstanding entitlements.

Relevant authority means the Government Department or agency with responsibility for administering the relevant Employee Entitlements Safety Net Arrangements.

	Weeks’ pay of the employee must be calculated on the basis of: 

· The employee’s ordinary hours of work (even if not standard hours); 

· The amounts ordinarily payable to the employee in respect of those hours, including  allowances, loadings, penalties, etc; and

· Any other amounts payable under the employee’s contract of employment.

	Weeks’ pay means the ordinary time rate of pay for the employee concerned. Provided that such rate shall exclude:

· overtime, 
· penalty rates,
· disability allowances,
· shift allowances, 
· special rates, 
· fares and travelling time allowances, 
· bonuses, and
· any other ancillary payments of a like nature. 
Large employer means an employer who employs 15 or more employees.

Small employer means an employer who employs less than 15 employees.


	Weeks’ pay means the ordinary time rate of pay for the employee concerned. Provided that such rate shall exclude:

· overtime, 

· penalty rates, 

· disability allowances,

· shift allowances,

· special rates, 

· fares and travelling time allowances,

· bonuses, and

· and any other ancillary payments of a like nature.

Large employer means an employer who employs 15 or more employees.

Small employer means an employer who employs less than 15 employees.



	4.4.2 Severance Pay

4.4.2(a)     An employee made redundant is entitled to the following amount of severance pay in respect of  a period of service:

Period of Service

Severance Pay

1 year or less

Nil

1 year and up to the completion of 2 years

4 weeks' pay*

2 years and up to the completion of 3 years

7 weeks' pay

3 years and up to the completion of 4 years

10 weeks' pay

4 years and up to the completion of 5 years

12 weeks' pay

5 years and up to the completion of 6 years

14 weeks’ pay

6 years and over

16 weeks’ pay

* “Weeks’ pay” is defined in 4.4.1.


	4.4.2 Redundancy - Circumstances other than Insolvency 

4.4.2(a)
 Application

Subclause 4.4.2 does not apply to insolvent employers (as defined).

4.4.2(b)  
Large Employers
(i)
The provisions of 4.4.2(b) apply only to large employers (as defined).

(ii)
Severance pay

An employee whose employment is terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period of service:


	4.4.2 Redundancy - Circumstances other than Insolvency 

4.4.2(a)
 Application

Subclause 4.4.2 does not apply to insolvent employers (as defined).

4.4.2(b) 
Large Employers
(i)
The provisions of 4.4.2(b) apply only to large employers (as defined).

(ii)
Severance pay

An employee whose employment is terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period of service:


	4.4.2(b)     An employee over 45 years of age will be 
entitled to an additional 0.25 weeks’ pay 
for each week’s severance pay they receive 
according to the above scale.

4.4.2(c)
Notice of termination

In addition to the severance payments set out above, the employee is entitled to notice of termination in accordance with clause 4.3 of this award.

4.4.2(d) 
For the purposes of this clause, continuity of service shall be calculated in the manner prescribed by subclause 7.1.5 – How to Calculate Leave.
	Period of continuous service

Severance pay

Not more than 1 year

Nil

More than 1 year but not more than 3 years

4 weeks pay

More than 3 years but not more than 5 years

6 weeks pay

More than 5 years

8 weeks pay

* “Weeks’ pay” is defined in 4.4.1.

The severance payments must not exceed the amount which the employee would have earned if employment with the employer had proceeded to the employee’s normal retirement date. 

For the purposes of this clause, continuity of service shall be calculated in the manner prescribed by subclause 7.1.5 – How to Calculate Leave.


	Period of continuous service

Severance pay

1 year or less

Nil

1 year and up to the completion of 2 years 

4 weeks’ pay*

2 years and up to the completion of 3 years 

6 weeks’ pay

3 years and up to the completion of 4 years

7 weeks’ pay

More than 4 years

8 weeks’ pay

*   “Weeks’ pay” is defined in 4.4.1.

The severance payments must not exceed the amount which the employee would have earned during the period between the date of the redundancy and the employee attaining the age of 65 years if such redundancy had not occurred.

For the purposes of this clause, continuity of service shall be calculated in the manner prescribed by subclause 7.1.5 – How to Calculate Leave.



	Identical provisions found in 4.4.2(c)

Identical provisions found in 4.4.10
	(iii)
Notice of termination

 In addition to the severance payments set out above, the employee is entitled to notice of termination in accordance with clause 4.3 of this award.

(iv)
Job search entitlement
During the period of notice of termination given by the employer in accordance with 4.3.1(a) an employee shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 

If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or they will not receive payment for the time absent. For this purpose a statutory declaration will be sufficient.

The job search entitlements under this sub-clause apply in lieu of the provisions of 4.3.4. 


	(iii)
Notice of termination

 In addition to the severance payments set out above, the employee is entitled to notice of termination in accordance with clause 4.3 of this award.

(iv)
Job search entitlement
During the period of notice of termination given by the employer in accordance with 4.3.1(a) an employee shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 

If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or they will not receive payment for the time absent. For this purpose a statutory declaration will be sufficient.

The job search entitlements under this sub-clause apply in lieu of the provisions of 4.3.4. 



	Identical provisions found in 4.4.2(c)
	4.4.2(c)   Small Employers
(i)
The provisions of 4.4.2(c) apply only to small employers (as defined).
(ii)
Severance pay

Employees of small employers (as defined) are not entitled to severance pay. 
The Commission may vary this provision in a 
particular redundancy case if the Commission is 
satisfied that there are exceptional 
circumstances. 

(iii)
Notice of termination

The employee is entitled to notice of termination in accordance with clause 4.3 of this award.
(iv)
Job search entitlement
The employee is entitled to time off during the notice period for the purposes of seeking other employment in accordance with 4.3.4 of this award. 


	4.4.2(c)
   Small Employers
(i)
The provisions of 4.4.2(c) apply only to small employers (as defined).
(ii)
Severance pay

Employees of small employers (as defined) are not entitled to severance pay.
The Commission may vary this provision in a 
particular redundancy case if the Commission is 
satisfied that there are exceptional 
circumstances. 

(iii)
Notice of termination

The employee is entitled to notice of termination in accordance with clause 4.3 of this award.
(iv)
Job search entitlement
The employee is entitled to time off during the notice period for the purposes of seeking other employment in accordance with 4.3.4 of this award. 



	4.4.3 Insolvent Employers’ Obligations 

(i)
Employers must advise employees of their insolvency at the time when they become an insolvent employer (as defined).

(ii) Insolvent employers, or the insolvency practitioner managing their affairs, must advise the Relevant Authority (as defined) of the employer’s insolvency at the time when the employer becomes an insolvent employer (as defined) where there are insufficient assets or funds available to meet all the employee entitlement liabilities.


	4.4.3       Redundancy - Circumstances of Insolvency 
4.4.3(a)
 Application

Subclause 4.4.3 applies only to insolvent employers (as defined).

4.4.3(b)
Insolvent Employers’ Obligations

(i)
Employers must advise employees of their insolvency at the time when they become an insolvent employer (as defined).

(ii)    Insolvent employers, or the insolvency practitioner managing their affairs, must advise the Relevant Authority (as defined) of the employer’s insolvency at the time when the employer becomes an insolvent employer (as defined) where there are insufficient assets or funds available to meet all the employee entitlement liabilities.


	4.4.3 Redundancy - Circumstances of Insolvency 
4.4.3(a)
 Application

Subclause 4.4.3 applies only to insolvent employers (as defined).

4.4.3(b)
 Insolvent Employers’ Obligations

(i)
Employers must advise employees of their insolvency at the time when they become an insolvent employer (as defined).

(ii)    Insolvent employers, or the insolvency practitioner managing their affairs, must advise the Relevant Authority (as defined) of the employer’s insolvency at the time when the employer becomes an insolvent employer (as defined) where there are insufficient assets or funds available to meet all the employee entitlement liabilities.



	(iii)
Without detracting from an employers’ 
obligations under the Corporations Act 
2001, insolvent employers, or the 
insolvency practitioner managing 
their affairs, must pay employees 
who are eligible under the Employee 
Entitlements Safety Net Arrangements 
(as defined) on receipt of any advances 
made from the Employee Entitlements 
Safety Net Arrangements.

(iv)
Nothing in (i), (ii) or (iii) derogates from any other obligation which an insolvent employer or insolvency practitioner would have under any law.

	(iii)
Without detracting from an employers’ 
obligations under the Corporations Act 
2001, insolvent employers, or the 
insolvency practitioner managing 
their affairs, must pay employees 
who are eligible under the Employee 
Entitlements Safety Net Arrangements 
(as defined) on receipt of any advances 
made from the Employee Entitlements 
Safety Net Arrangements.

(iv)
Nothing in (i), (ii) or (iii) derogates from any other obligation which an insolvent employer or insolvency practitioner would have under any law.

	(iii)
Without detracting from an employers’ 
obligations under the Corporations Act 
2001, insolvent employers, or the 
insolvency practitioner managing 
their affairs, must pay employees 
who are eligible under the Employee 
Entitlements Safety Net Arrangements 
(as defined) on receipt of any advances 
made from the Employee Entitlements 
Safety Net Arrangements.

(iv)
Nothing in (i), (ii) or (iii) derogates from any other obligation which an insolvent employer or insolvency practitioner would have under any law.


	
	4.4.3(c)
Large Employers
(i) The provisions of 4.4.3(c) apply only to large employers (as defined).

(ii)
Severance pay

An employee whose employment is terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period of service: 

Period of continuous service

Severance pay

Not more than 1 year

Nil

More than 1 year but not more than 3 years

4 weeks pay

More than 3 years but not more than 5 years

6 weeks pay

More than 5 years

8 weeks pay

* “Weeks’ pay” is defined in 4.4.1.


	4.4.3(c)
Large Employers
(ii) The provisions of 4.4.3(c) apply only to large employers (as defined).

(ii)
Severance pay

An employee whose employment is terminated by reason of redundancy is entitled to the following amount of severance pay in respect of a period of service: 

Period of continuous service

Severance pay

1 year or less

Nil

1 year and up to the completion of 2 years 

4 weeks’ pay*

2 years and up to the completion of 3 years 

6 weeks’ pay

3 years and up to the completion of 4 years

7 weeks’ pay

More than 4 years

8 weeks’ pay

* “Weeks’ pay” is defined in 4.4.1.



	Identical provisions found in 4.4.2(d)
Identical provisions found in 4.4.2(c)

Identical provisions found in 4.4.10
	The severance payments must not exceed the amount which the employee would have earned if employment with the employer had proceeded to the employee’s normal retirement date.
For the purposes of this clause, continuity of service shall be calculated in the manner prescribed by subclause 7.1.5 – How to Calculate Leave.

(iii)
Notice of termination

In addition to the severance payments set out above, the employee is entitled to notice of termination in accordance with clause 4.3 of this award.
(iv)
Job search entitlement
During the period of notice of termination given by the employer in accordance with 4.3.1(a) an employee shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 


	The severance payments must not exceed the amount which the employee would have earned during the period between the date of the redundancy and the employee attaining the age of 65 years if such redundancy had not occurred.
For the purposes of this clause, continuity of service shall be calculated in the manner prescribed by subclause 7.1.5 – How to Calculate Leave.

(iii)
Notice of termination

In addition to the severance payments set out above, the employee is entitled to notice of termination in accordance with clause 4.3 of this award.
(iv)
Job search entitlement
During the period of notice of termination given by the employer in accordance with 4.3.1(a) an employee shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment. 



	
	If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or they will not receive payment for the time absent. For this purpose a statutory declaration will be sufficient.

The job search entitlements under this sub-clause apply in lieu of the provisions of 4.3.4. 
4.4.3(d)
Small Employers

(i)
The provisions of 4.4.3(d) apply only to small employers (as defined).

(ii)
Severance pay

Employees of small employers (as defined) are not entitled to severance pay. 

(iii)
Notice of termination

The employee is entitled to notice of termination in accordance with clause 4.3 of this award.

	If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or they will not receive payment for the time absent. For this purpose a statutory declaration will be sufficient.

The job search entitlements under this sub-clause apply in lieu of the provisions of 4.3.4. 

4.4.3(d)
Small Employers

(i)
The provisions of 4.4.3(d) apply only to small employers (as defined).

(ii)
Severance pay

Employees of small employers (as defined) are not entitled to severance pay. 

(iii)
Notice of termination

The employee is entitled to notice of termination in accordance with clause 4.3 of this award.


	

	(iv)
Job search entitlement
The employee is entitled to time off during the notice period for the purposes of seeking other employment in accordance with 4.3.4 of this award. 


	(iv)
Job search entitlement
The employee is entitled to time off during the notice period for the purposes of seeking other employment in accordance with 4.3.4 of this award. 



	4.4.4 
Employees Exempted

This clause does not apply:

 (i)   
where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice; 
 (ii)      
to probationary employees;

 (iii)     
to apprentices;

 (iv)
to trainees; 

 (v)   
to employees engaged for a specific period of time or for a specified task or tasks;

 (vi)       to short term casual employees; or

(vii)       to employees in New South Wales, Queensland and South Australia who are in receipt of the wage rates prescribed for metal trades employees engaged in on-site air conditioning work and on-site refrigeration work.

	4.4.4
Employees exempted

This clause does not apply: 

 (i)     where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice;

(ii) 
to probationary employees; 

(iii) 
to apprentices;

(iv)       to trainees; 

(v)   
to employees engaged for a specific period of time or for a specified task or tasks;

(vi) 
to any employee employed as a casual  under Clause 4.2.3 of this award, and/or in receipt of an additional casual loading under that clause. This exemption shall apply regardless of the length of any period, or periods, of casual employment, and regardless of access to any leave entitlement under this award, or any law of the Commonwealth or any State; or 
 (vii)   to employees in New South Wales, Queensland and South Australia who are in receipt of the wage rates prescribed for metal trades employees engaged in on-site air conditioning work and on-site refrigeration work.

	4.4.4

Employees exempted

This clause does not apply:

(i) where employment is terminated as a consequence of serious misconduct that justifies dismissal without notice; 

(ii) to probationary employees;

(iii) to apprentices;

(iv) to trainees;

(v) to employees engaged for a specific period of time or for a specified task or tasks;

(vi) to casual employees; or

(vii) to employees in New South Wales, Queensland and South Australia who are in receipt of the wage rates prescribed for metal trades employees engaged in on-site air conditioning work and on-site refrigeration work.



	4.4.5         Alternative employment

An employer, in a particular redundancy case, may make application to the Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative employment for an employee.

This provision does not apply to circumstances involving transmission of business as set out in 4.4.6.
	4.4.5        Alternative employment

An employer, in a particular redundancy case, may make application to the Commission to have the general severance pay prescription varied if the employer obtains acceptable alternative employment for an employee.

This provision does not apply to circumstances involving transmission of business as set out in 4.4.6.

	

	4.4.6 Transmission of Business 

4.4.6(a) The provisions of clause 4.4 are not applicable where a business is before or after the date of this award, transmitted from an employer (in this subclause called "the transmittor") to another employer (in this subclause called "the transmittee"), in any of the following circumstances:  

 (i)  Where the employee accepts employment with the transmittee which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee; or
(ii)  Where the employee rejects an offer of employment with the transmittee:
	4.4.6 Transmission of Business 

4.4.6(a) The provisions of clause 4.4 are not applicable where a business is before or after the date of this award, transmitted from an employer (in this subclause called "the transmittor") to another employer (in this subclause called "the transmittee"), in any of the following circumstances:  

 (i)  Where the employee accepts employment with the transmittee which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee; or
(ii)  Where the employee rejects an offer of employment with the transmittee:
	4.4.6    Transmission of Business 

4.4.6(a) The provisions of clause 4.4 are not applicable where a business is before or after the date of this award, transmitted from an employer (in this subclause called "the transmittor") to another employer (in this subclause called "the transmittee"), in any of the following circumstances:  

 (i)  Where the employee accepts employment with the transmittee which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee; or
(ii)  Where the employee rejects an offer of employment with the transmittee: 



	· In which the terms and conditions are substantially similar and no less favourable, considered on an overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment with the transmittor;  and
· which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee.

4.4.6(b)       The Commission may vary 4.4.6(a)(ii) if it is satisfied that this provision would operate unfairly in a particular case.
	· In which the terms and conditions are substantially similar and no less favourable, considered on an overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment with the transmittor;  and
· which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee.

4.4.6(b)      The Commission may vary 4.4.6(a)(ii) if it is satisfied that this provision would operate unfairly in a particular case.

	· In which the terms and conditions are substantially similar and no less favourable, considered on an overall basis, than the terms and conditions applicable to the employee at the time of ceasing employment with the transmittor;  and
· which recognises the period of continuous service which the employee had with the transmittor and any prior transmittor to be continuous service of the employee with the transmittee.

4.4.6(b)      The Commission may vary 4.4.6(a)(ii) if it is satisfied that this provision would operate unfairly in a particular case.



	4.4.7 Incapacity to Pay


An employer, in a particular redundancy case, may make application to the Commission to have the general severance pay prescription varied on the basis of the employer's incapacity to pay.


	4.4.7 Incapacity to pay

The Commission may vary the severance pay prescription on the basis of an employer’s incapacity to pay. An application for variation may be made by an employer or a group of employers. 


	4.4.7
Incapacity to pay 


An employer in a particular redundancy case, may make application to the Commission to have the severance pay prescription varied on the basis of the employer’s incapacity to pay.

	4.4.8
Transfer to Lower Paid Duties 

Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given as the employee would have been entitled to if the employment had been terminated and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new ordinary time rate for the number of weeks of notice still owing.


	4.4.8
Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given as the employee would have been entitled to if the employment had been terminated and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new ordinary time rate for the number of weeks of notice still owing.


	4.4.8
Transfer to lower paid duties 

Where an employee is transferred to lower paid duties by reason of redundancy the same period of notice must be given as the employee would have been entitled to if the employment had been terminated and the employer may at the employer’s option, make payment in lieu thereof of an amount equal to the difference between the former ordinary time rate of pay and the new ordinary time rate for the number of weeks of notice still owing.



	4.4.9
Employee leaving during notice period

An employee given notice of termination in circumstances of redundancy may terminate their employment during the period of notice set out in 4.3.1 and, if so, shall be entitled to the same benefits and payments under clause 4.4 had they remained with the employer until the expiry of such notice. Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.


	4.4.9
Employee leaving during notice period
An employee given notice of termination in circumstances of redundancy may terminate their employment during the period of notice set out in 4.3.1 and, if so, shall be entitled to the same benefits and payments under clause 4.4 had they remained with the employer until the expiry of such notice. Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.

	4.4.9
Employee leaving during  notice period 

An employee given notice of termination in circumstances of redundancy may terminate their employment during the period of notice set out in 4.3.1 and, if so, shall be entitled to the same benefits and payments under clause 4.4 had they remained with the employer until the expiry of such notice. Provided that in such circumstances the employee shall not be entitled to payment in lieu of notice.



	4.4.10 Job search entitlement

4.4.10(a)
During the period of notice of termination given by the employer in accordance with 4.3.1(a) an employee shall be allowed up to one day's time off without loss of pay during each week of notice for the purpose of seeking other employment.

4.4.10(b)
If the employee has been allowed paid leave for more than one day during the notice period for the purpose of seeking other employment, the employee shall, at the request of the employer, be required to produce proof of attendance at an interview or they will not receive payment for the time absent. For this purpose a statutory declaration will be sufficient.

4.4.10(c)
The job search entitlements under this sub-clause apply in lieu of the provisions of 4.3.4. 

	Equivalent provisions found in 

4.4.2 and 4.4.3


	Equivalent provisions found in 

4.4.2 and 4.4.3



	Opposed by ACTU
	4.4.10 Intention to cover the field

The provisions of clause 4.4 apply to the exclusion of any provisions, providing for redundancy and/or severance pay in any matter relating to the employment or termination of employment of persons covered by this award, of any law of a State, or of any industrial award, order, determination or agreement made under any such law.

	4.4.10     Intention to cover the field
The provisions of clause 4.4 apply to the exclusion of any provisions, providing for redundancy and/or severance pay in any matter relating to the employment or termination of employment of persons covered by this award, of any law of a State, or of any industrial award, order, determination or agreement made under any such law.



	4.4.11 Professional Services Allowance

ACTU is redrafting its proposed clause


	Opposed by ACCI
	Opposed by Ai Group
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